ORE TH

/
s

1300 WREC

Hiztoric wrecls fascinate ys, A anciznt lreal
triremmey the Vasa, emerying ynosi-lilke irom

Stockiolm narbour; the calzirity siatus of the Titanicy an:l

the yeim wariime wreclks of the 207 Caniury that litter the geaan

floor, mzany of them designatad yar yrayes, Yost States nayve l2yislation

more prosaic, but no less important kind of wreck has
Agiven serious concern in recent times. Despite modern

navigation equipment, said to reduce many dangers of a
fickle sea, ships continue to founder, especially in coastal or
shallow waters, posing a serious hazard to navigation and pollu-
tion of the marine environment.

The world shipping community has had these wrecks in its sights
for several decades and IMO first became seized of the problem
in the early 1970s. The end result was the adoption of the
Nairobi International Convention on the Removal of Wrecks,
2007 (WRC), still awaiting entry into force.

Despite the effort of Governments and industry to enhance safety
in shipping operations, wrecks continue to pose acute problems
for shipping worldwide. The number of wrecks in coastal waters
was estimated a few years ago at some 1300 worldwide. War is
just one cause: for example, after the Iran-Iraq war of 1980-88
and the first Gulf war in 1991, a survey of the Persian Gulf area
assisted by IMO reported more than 200 wrecks along with
heavy pollution.

WRECK REMOVAL CONFERENCE IN THE MAKING

The WRC didn’t happen overnight. Its genesis, as with other
IMO liability and compensation conventions, may be traced back
to the dramatic wreck of the tanker Torrey Canyon on a reef off
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yuyarning the proiaciion and removal of such weecks,

aha monoton, ancak en az digerleri kadar ayni 6neme sahip en-

kaz tiplerinden biri, son zamanlarda ciddi endiselere yol agiyor.

Dedisken deniz kosullarinin yarattigi birgok tehlikeyi azalttig
soylenen modern seyir donanimlarina ragmen gemiler, 6zellikle kiyi
kesimlerinde veya si§ sularda batarak ya da karaya oturarak seyir gl-
venligi ve deniz kirliligi tehlikesini blyik oranda arttiriyor.

Diinya denizcilik camiasi bu enkazlari son 30-40 yillik siirecte ma-
saya yatirirken, Diinya Denizcilik Orgiitii (IMO) sorunu 70/l yilla-
rin baslarinda ciddi olarak ele alan ilk kurulug oldu. Gerceklesti-
rilen calismalarin nihai sonucu olarak 2007 Nairobi Uluslararasi
Enkaz Kaldirma Konvansiyonu (WRC) ortaya ¢ikti. Ancak bu kon-
vansiyon hala yirirlige girmeyi bekliyor.

Ulke ve sektdriin denizcilik faaliyetlerindeki giivenligin arttiriima-
sina yonelik cabalarina ragmen, gemi enkazlari tim diinyada de-
niz tasimacilidi icin ciddi bir tehdit teskil etmeye devam ediyor.
Tlm diinyada kiyi sularinda bulunan enkaz sayisinin birkag yil on-
ce 1,300 civarinda oldugu tahmin ediliyordu. Savaslar, bu enkaz-
larin sadece bir nedeni. Ornedin, 1980-88 yillari arasinda iran-
Irak savasl, sonrasinda 1991 yilinda birinci Kérfez Savasi ¢ikti.
IMO’nun da yardimiyla Basra Korfezi’'nde gergeklestirilen bir
arastirmada 200’den fazla gemi enkazinin ve agir kirliligin soz
konusu oldugu tespit edildi.

WRC, bir gecede kabul edilmedi. Diger IMO yiikiimliliik ve tazmi-
nat konvansiyonlarinda oldugu gibi WRC’nin dogusu, 1967 yilin-
da Torrey Canyon isimli bir tankerin Ingiltere’nin Land’s End

Land’s End, United Kingdom (UK) in March 1967, threatening
an environmental disaster.

Because, legally speaking, the wreck lay outside the UK’s territorial
sea, then three miles, questions arose as to the rights of the UK, as
a coastal state, to take action under international law to protect its
coastline and to intervene in relation to foreign flagged vessels. The
issue was therefore brought to the attention of IMO by the UK and
French Governments, with a request for assistance. The immediate
outcome of this request led to the adoption in 1969 of the
Intervention Convention and the Civil Liability Convention, followed
two years later, by the 1971 Fund Convention.

The subject of wreck removal started receiving the attention of
IMOQ’s Legal Committee in 1972, but work was deferred
repeatedly, to enable priority to be given to the elaboration of
other, more urgently needed, international instruments.

Further stimulus was given to the proposed WRC by the wreck of
the Mont Louis on a sandbank off Zeebrugge, Belgium, in 1984,
after a collision with a passenger ferry. Though outside Belgian
territorial waters, a Belgian court ordered its removal by the
ship owners. This incident, however, served to highlight the need
to establish, in international law, a coastal State’s legal right to
remove wrecks located outside its territorial limits, as well as to
recover the costs of such removal.

After successive meetings of the IMO Legal Committee, the
Convention was adopted, on 18 May 2007, at an IMO
Diplomatic Conference held in Nairobi. It will enter into force
twelve months after 10 States have become Parties to it.

In line with general principles of treaty law, the Convention will
apply to wrecks occurring after its entry into force.

HOW THE ISSUES HAVE BEEN TACKLED?

The main problems are:

® off-shore wrecks may constitute a hazard to navigation,
potentially endangering other vessels and their crews;

® 4 wreck may cause substantial damage to the marine and
coastal environments, depending on the nature of the cargo;

® at a time when goods and services are becoming increasingly
expensive, costs involved in the marking and removal of
hazardous wrecks is a major issue; and

® a/though many of the dangerous wrecks lie in shallow coastal
waters, within the territorial sea, where the coastal State
generally has the right to remove them, recovery of associated
expenses may prove problematic, given that many of these
wrecks have been abandoned by the shipowners.

The Convention addresses these issues in the following way:

® for wrecks in the Exclusive Economic Zone (EEZ) that pose a
hazard (i.e a threat to navigation or to the marine environment
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resifinde karaya oturdugu ve bir cevre felaketi tehdidi teskil ettigi
zamana kadar uzaniyor.

Hukuki agidan enkazin Ingiltere’nin karasulari disinda (o zamanlar
3 mildi) bulunmasi nedeniyle, bir kiyi devleti olarak ingiltere’nin ki-
yilarini korumak ve yabanci bayrakli gemilerle iligskili miidahalede
bulunmak amaciyla uluslararasi kanunlar altinda harekete gegme
hakki ile ilgili soru isaretleri ortaya gikti. Bu nedenle mesele, Ingil-
tere ve Fransa hikiimetlerince yardim talebiyle IMO’nun dikkatine
sunuldu. Talebin sonucu olarak 1969 yilinda Midahale Konvansiyo-
nu ve Sivil Yikimlilik Konvansiyonunun yani sira hemen 2 yil son-
rasinda 1971 Fon Konvansiyonu ortaya ¢ikti.

Enkaz kaldirma konusu da IMO’nun Hukuk Komisyonunun dikkati-
ni 1972 yilinda ¢ekmeye basladi. Ancak ilgili calismalar, daha acil
ihtiyac duyulan diger uluslararasi enstrimanlarin olgunlastiriimasi-
na oncelik vermek amaciyla siirekli olarak ertelendi.

1984 yilinda Belgika’nin Zeebrugge sehri agiklarinda Mont Louis
isimli geminin bir yolcu gemisiyle ¢arpismasinin ardindan batma-
sindan sonra WRC tekrar glindeme geldi. Belgika karasularinin
disinda olmasina ragmen, bir Belgika mahkemesi enkazin arma-
torlerce kaldirilmasi konusunda karar verdi. Bununla birlikte bu
olay uluslararasi hukukta, bir kiyr devletinin karasulari digindaki
gemi enkazlarinin kaldirilmasi ve bu enkaz kaldirma calismalari-
nin maliyetinin tazmin edilmesi konusundaki yasal hakkinin di-
zenlenmesi gerektiginin énemini vurguladi.

IMO’nun Hukuk Komisyonunun daha sonra gerceklestirdigi toplanti-
larin ardindan Konvansiyon, 18 Mayis 2001 tarihinde Nairobi’de di-
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or coastline), affected States may take reasonable measures to
remove the wreck;

® the master or operator of a ship, following a maritime
casualty, has the duty to report the event to the affected State,

® following this, the affected State should take urgent measures
to establish and to warn mariners of the precise location of the
wreck;

® jf the wreck is determined to be a hazard, the affected State
should take steps to mark it; and consult with the owner with a
view to its removal;

® with some exceptions, the owner is normally responsible for
the costs of these actions;

® jf the owner does not comply within a reasonable time, the
coastal State may remove the wreck, at the owner’s expense,

® owners of ships of 300 gross tonnage or above are required to
maintain compulsory insurance or other financial security to
cover their liability under the WRC, and carry on board at all
times a certificate to that effect; and

® coastal States have the right to extend the application of the
Convention to their territorial waters (the “‘opt in” clause),
including the requirement for compulsory insurance.

The Nairobi Convention represents a major breakthrough since,
once in force, it will provide the first set of uniform international
rules enabling the removal of wrecks in coastal waters. B

zenlenen IMO Diplomatik Konferansinda kabul edildi. Konvansiyon,
toplam 10 devletin taraf olmasindan 12 ay sonra yiriirlige girecek.

Kanun antlagsmasinin genel prensiplerine uygun olarak Konvansi-
yon, yalnizca yurirlige girdikten sonra ortaya gikacak enkazlar
icin gecerli olacak.

Ana sorunlar su sekilde siralanabilir:

Aciklardaki enkazlar, diger gemi ve personelinin glvenligini
tehdit edecek sekilde seyir glivenligini tehlikeye atabilir;

Tasidigr yikin niteligine bagli olarak, gemi enkazlari deniz ve
kiyi cevresine bilyiik zararlar verebilir;

Mal ve hizmetlerin gittikgce pahalilastigi bir ortamda, tehlikeli
enkazlarin yerlerinin isaretlenmesi ve bu enkazlarin kaldiriima-
st islemlerinin maliyeti oldukca yiiksek olabilir;

Tehlikeli gemi enkazlarinin birgogunun karasulari dahilinde si§
sularda bulunmasina ve ilgili kiyi devletinin genel olarak bu en-
kazlari kaldirma hakkina sahip olmasina ragmen ilgili maliyet-
lerin tazmini, bu enkazlarin bircoklarinin armatérlerce terk
edilmis olmasi nedeniyle sorunlar teskil edebilir.

KKonvansiyon bu sorunlari asagidaki sekilde ele aliyor:

Minhasir Ekonomik Bélgeler dahilinde bulunan ve tehlike arz eden
(diger bir deyisle seyir giivenligi veya deniz ve kiyr gevresi igin teh-
dit teskil eden) enkazlar icin, bu enkazlardan olumsuz etkilenen
devletler enkazin kaldirilmasina yonelik makul dnlemler alabilir;

Bir deniz kazasi sonrasinda kazaya karisan bir geminin kaptan
veya isletmecisi, olayl durumdan etkilenen devlete bildirme yi-
kimliliglne sahip;

Bunun ardindan, olaydan olumsuz etkilenen devlet, enkazin tam
yerinin tespit edilmesi ve denizcilerin uyariimasina yonelik ola-
rak acil 6nlemler almak zorunda;

Enkazin tehlikeli oldugunun tespit edilmesi halinde, olaydan
olumsuz etkilenen devlet, enkazin bulundugu yeri isaretlemek ve
kaldiriimasi amacina yonelik olarak geminin armatériyle is-
tisarede bulunmaya ydnelik calismalar yapmak zorunda;

Bazi istisnalar hari¢ olmak Uzere, bu tir faaliyetlerin maliyet-
lerinden normalde armatdér sorumlu;

Armatdriin buna makul bir siire icerisinde uymamasi halinde kiyi dev-
leti enkazi, masraflari armatdriin hesabina olacak sekilde kaldirir;

300 groston ve Uzerindeki gemi armatdrleri, WRC altindaki
yukimluliklerini yerine getirebilmek igin zorunlu sigorta veya
diger mali glivencelere sahip olmak ve gemide her zaman bun-
larla ilgili belgeleri bulundurmak zorunda;

Kiyi devletleri, zorunlu sigorta sarti da dahil olmak Uzere, Konvan-
siyonun gecerliligini kendi karasularina da genisletme hakkina sahip.

Nairobi Konvansiyonu, yirirlige girdikten sonra kiyi sularindaki
enkazlarin kaldirilmasina imkan saglayacak ilk uluslararasi
kurallarin uygulamaya konmasini temin edeceginden, dnemli bir
doniim noktasini temsil ediyor. B
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