
D
eniz tafl›mac›l›¤› sektörünü izleyen herkesin bildi¤i gibi de-
niz tafl›mac›l›¤› ve armatörlük alt›n y›llar›n› yaflamaktad›r.
Dünya ekonomisindeki ›s›nma ile küreselleflme birleflince

deniz ticareti eski alt›n günlerine dönmüfl ve son birkaç y›lda yük-
sek kar oranlar›yla çal›flan sektörler aras›na girmifltir.

Büyük fonlar› kontrol eden ve bu fonlar› pazarlayarak gelir elde eden
uluslararas› kredi kurulufllar›, denizcilik sektörüne artan bir ilgi gös-
termektedir. Yabanc› kredi kurulufllar› ve özellikle gemi finans›nda
uzmanlaflm›fl bankalar›n bu ilgisi ezelden beri finansman ihtiyac› için-
de olan Türk denizcili¤inin geliflimi için önemli bir f›rsatt›r.

“Para” ancak kendisini güvenli hissetti¤i çevrelere yönelir. Bu güvenlik-
te, kredi sa¤lanan kifli ve flirketlerin yap›lar›yla birlikte, tabi olunacak
hukuk ve hukuk kurallar›n›n nas›l iflledi¤i de çok önemli unsurlard›r.

Gemi finans›nda uzmanlaflm›fl kredi kurulufllar› aç›s›ndan en
önemli teminat, finanse edilecek gemi veya filo üzerinde kurulacak
gemi ipote¤idir. Bu teminat›n yan›nda, önceden al›nm›fl navlun
temlikleri ve sigorta temlikleri, hisse rehinleri, kiflisel teminatlar,
hatta bazen kara ipotekleri ile ipotekli alacakl› sigortalar› (mort-
gagee insurance) da teminat›n parçalar›n› oluflturabilmektedir. Bu
tür ikincil (secondary) teminatlar da önem tafl›makla birlikte, fi-
nansörler aç›s›ndan aç›lacak kredilerin en önde gelen teminat›,
kredi verilen gemi veya filo üzerinde kurulacak ipotektir.

GEM‹N‹N ‹POTEK DE⁄ER‹N‹ BEL‹RLEMEK

Yabanc› veya Türk kredi kurulufllar› (finansörler) aç›s›ndan önemli
olan nokta, temerrüde düflen borçlusuna karfl› bu gemi ipote¤ini ve
di¤er teminatlar› etkin ve h›zl› biçimde paraya çevirip, verilen kre-
dinin tahsilini sa¤lamakt›r. Bu çerçevede, afla¤›daki alt bafll›klar bir
gemi ipote¤inin teminat olarak de¤erini belirlemektedir:

a. Gemi ipote¤i mümkün olabilecek en genifl ölçüde dünya devlet-
leri ve yarg› çevreleri taraf›ndan tan›nmal›d›r.

A
s all who follow the marine transport sector know, 
shipping and ship-ownership are experiencing a golden era.
With the heating up of the world economy combining with

globalisation the shipping trade returned to its golden days and
in past few years found its place among sectors that are operat-
ing with high profit margins. 

The international credit organisations that control large amounts of
funds and that generate revenue by marketing these funds are
showing an increasing interest in the shipping sector. This interest
by the foreign credit institutions and by banks that specifically
specialise in ship financing is an important opportunity for the
development of Turkish shipping that has long lacked finance.

Money only directly moves towards areas where it feels secure. In
this security, apart from the standing of the person or companies that
provide the credit loans, certainly the associated laws and the way the
rules or the laws are implemented are very significant factors. 

For the credit institutions that specialise in ship financing the
most important reassurance is for the ship mortgage to be
imposed on the ship or fleet to be financed. Apart from this
assurance some other issues could act as a guarantee, such as
the alienation of advance freighting charges, insurance alienation,
shares liens, personal guaranties and sometimes even land
mortgages or mortgagee insurance. Although these secondary
assurances are also of importance from the point of view of the
financier the most important assurance is the mortgage based on
the ship or fleet that that is being granted credit loans. 

DETERMINING THE SHIP MORTGAGE

The important point from the view of foreign or Turkish credit
institutions (financiers) against the borrower being in default is
to be able to rapidly and effectively turn the ship mortgage and
the other assurances into money and collect the value of the
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Alt›n y›llar›n› yaflayan denizcilik sektörüne finans kurulufllar›n›n ilgisi giderek artarken, bu yaklafl›m 

Türk denizcili¤inin geliflimi için de bulunmaz bir f›rsat olarak ortaya ç›k›yor. 

While there is increasing interest by finance institutions in the shipping sector, which is currently

experiencing a golden period, this emerges as a great opportunity for the Turkish shipping sector. 
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Gemi deniz olan her yere gidebilir. E¤er finanse edilen gemi üze-
rindeki gemi ipote¤i, ipote¤in kuruldu¤u ülke d›fl›ndaki ülkelerde
paraya çevrilemiyorsa veya di¤er ülkelerde yap›lan cebri icra yo-
luyla sat›fl›n geçersizli¤i tart›flmaya aç›ksa, bu unsurlar gemi ipo-
te¤inin teminat olarak de¤erini düflürecek niteliktedir.

Türk hukuku aç›s›ndan bak›ld›¤›nda, yak›n zamana kadar Türk ge-
mi ipote¤inin di¤er ülkelerde ve yarg› çevrelerinde paraya çevrilme-
sinde tart›fl›lan birçok nokta do¤du¤u bilinmektedir. Bu hukuki “gri
alan”  Denizcilik Müsteflarl›¤›’n›n da bilinçli çal›flmalar› ve büyük
katk›lar›yla Ticaret Kanunu’muzda baz› de¤ifliklikler yap›larak or-
tadan kald›r›lm›fl ve oluflan tereddütler giderilmeye çal›fl›lm›flt›r. Yi-
ne de çok teknik baz› konular›n gündeme gelmesi ve bu tereddütle-
rin de yak›n zamanda giderilmesi gerekecektir. 

Ayr›ca, gemi ipote¤i ve gemi rehni hakk›ndaki konvansiyonlara da
Türkiye’nin de taraf olmas› ve bu konudaki uluslararas› geliflmele-
ri yak›ndan izlemesi hayati önem tafl›maktad›r.

ÇIKAR  DENGES‹ KORUNMALI

b. Gemi ipote¤inin paraya çevrilmesi esnas›nda, gemi ipote¤inin
önüne geçebilecek alacak haklar›n›n ve kanuni rehin haklar›n›n (ma-
ritime liens) mümkün oldu¤unca s›n›rland›r›lmas› gerekmektedir.

Gemi ipote¤inin teminat de¤erini belirleyen bir di¤er husus, ipote¤in
paraya çevrilmesi esnas›nda hangi di¤er alacakl›lar›n, ipotekli ala-
cakl›lar›n önüne geçece¤i meselesidir. Hemen her yarg› çevresi (ju-
risdiction) gemi iflletmecili¤iyle ilgili ve bu sebeple do¤an baz› ala-
caklara, di¤er alacaklara nazaran öncelik tan›m›flt›r.

Türk hukukunda da, Türk Ticaret Kanunu 1235. maddesinde be-
lirtilen alacaklar, alacakl› lehine kanuni rehin hakk› do¤urur ve bu
alacaklar ipotekli alacakl›n›n haklar›na nazaran öncelik tafl›r. De-
niz hukukunun bir özelli¤i olarak, iflbu kanuni rehin haklar›n›n tes-
cili dahi gerekli de¤ildir. Bir di¤er ifadeyle ipotekli alacakl›n›n
(bankan›n), donatan›n bu tür borçlar›n›n do¤up do¤mad›¤›n› kont-
rol imkan› dahi yoktur.

Kötü niyetli borçlular›n bu tür alacaklar do¤urdu¤u ve ipotekli ala-
cakl›y› teminats›z b›rakmaya çal›flt›¤› durumlarla karfl›lafl›lm›flt›r.
Yine baz› borçlular›n karmafl›k iflas prosedürleri yoluyla, ipotekli
alacakl›lar› teminats›z b›rakma çabalar› içine girmeleri mümkündür.

Hukuk, ç›karlar dengesini kurmakla görevlidir. Baz› kanuni rehin hak-
k› do¤uran ve ipote¤in önüne geçen alacaklar, sosyal aç›dan gereklidir.
Örne¤in gemi adamlar›n›n sosyal sigorta yükümlülüklerine iliflkin SSK
alacaklar›n›n, gemi adamlar›n›n ücret alacaklar›na öncelik verilmesi,
sosyal devlet anlay›fl›n›n sonucudur. Bu alacakl›lar›n, alaca¤›n› ipotek
ile temin etmifl alacakl›lara karfl› bir önceli¤e sahip olmas› do¤ald›r.
Ancak, ipotekli alacakl›n›n alacak hakk›n›n önüne geçebilen alacak
haklar› artt›kça, gemi ipote¤inin de teminat olarak de¤eri azalacakt›r.

Örne¤in Anglo Sakson hukukunda, gemi ipote¤inin önüne geçen ala-
caklar, halen Türk hukukunda kanuni rehin hakk› do¤uran ve gemi
alacakl›s› hakk› do¤uran alacaklara nazaran oldukça s›n›rl›d›r. Türk
hukukunun da, sosyal devlet olman›n gerekleri izin verdi¤i ölçüde,

credit loan. Under this framework the value of ship mortgages
are determined in the subheadings given below: 

a. The mortgage of a ship should be recognised at the largest
possible sense by the world states and jurisdictions. 

Ships can go anywhere in the sea. If the mortgage on the ship
cannot be converted into money in countries other than the place
where the mortgage was taken out or the ship’s sales through
seizure for debts can be open to debate in other countries, this
would qualify to lower the mortgage value of the vessel. 

When you look at this situation from the point of view of Turkish
law, until recently it was a fact that there were many points that
were debatable over converting the ship mortgage into money in
other countries or other jurisdictions. 

“This grey area” in law, through the good work and great
contribution of the Maritime Undersecretary by having some
amendments made to the Turkish Trade Law, has been abolished
and efforts were made to ease the hesitations raised. Again,
having some of the very technical issues brought onto the agenda
would require these hesitations to be removed. 

It is also of vital importance that Turkey approves the ship
mortgage and ship maritime liens conventions and follows
international developments closely. 

THE BALANCE OF INTEREST SHOULD BE
RETAINED

b. While converting the ship mortgage into money one should
limit as much as possible the rights of the claimant that can
surpass the mortgage and maritime liens. 

Another issue that determines the assurance value of the ship
mortgage is that other claimants could surpass the amount to be
taken by creditors in the conversion to money. Almost all
jurisdictions ruled in favour of claims that arose in relation to
the ship operations over other claims. 

Under the Turkish law, in 1235 article of the Turkish Trade Law
that cover claimants, to the claimant the advantage arising from
the maritime liens rights the claimants’ right have priority over
the mortgage claimants’ rights. As a characteristic of the
maritime law it is not even necessary to have the approval of the
marine liens rights. In other words, the mortgage claimant (the
bank) does not even have opportunity to control whether the
ship-owner has these types of debts created or not. 

Cases have been seen where an ill intentioned borrower have
created such debts in order to have their mortgage claimant left
without an assurance. Yet again it is possible for the borrower,
through having complex bankruptcy procedures, to leave the
mortgage claimant without assurance. 

Justice has the duty to watch over the interest balance. Some
claims that surpass the mortgage that arise from marine liens are
necessary from a social point of view. For example, the social



ipotekli alacakl›ya öncelik vermesi halinde  Türk gemi ipote¤inin ya-
banc› bankalar nezdinde teminat olma de¤eri artacakt›r.

HUKUK‹ UZLAfiMA SA⁄LANMALI

c. ‹pote¤in kuruldu¤u ülkede, yerleflmifl ve çal›flan bir hukuk sistemi
bulunmas› ve buna uygun adli yap›n›n var olmas› gerekmektedir.

Armatörlük gibi uluslararas› bir ifl söz konusu oldu¤unda ülkesel s›-
n›rlar yoktur. Yabanc› bankalar için kredi verdikleri geminin bayra-
¤›, ipote¤in geçerlili¤i tehlikede olmad›kça ve gemi ipote¤inin temi-
nat de¤eri düflük olmad›kça ve yukar›da belirtti¤imiz sorunlarla kar-
fl›lafl›lmad›¤› sürece önem tafl›maz. Sermaye güven duydu¤u sistem
alt›nda olmay› tercih eder. Yabanc› bankalar›n Türk bayra¤› alt›nda-
ki gemilere kredi vermekte isteksiz davranmalar›na k›zmak yerine,
bunun sebeplerini anlamaya çal›flmak gerekmektedir.  

Denizcili¤in kendine özgü riskleri, hukuku, dili, k›saltmalar›, örf ve
adeti, gerekleri  ve yap›s› vard›r. Bunlar› bilmeyen bir kiflinin hukuk
alimi dahi olsa deniz ticaret hukukundaki ihtilaflar›, iflin gerektirdi-
¤i flekilde ve adalete uygun olarak çözme ihtimali zay›ft›r.

Hukuki güvenli¤in olmad›¤› yerde uluslar aras› sermaye tedirgin
davranacakt›r. Dolay›s›yla, gerçek adaleti sa¤layabilecek, iflinde
uzman, ihtiyaçlara ve taleplere süratle cevap verebilecek Denizci-
lik ‹htisas Mahkemelerinin kurulmas› gündeme gelmifl ve bu da ‹s-
tanbul’da yak›n zaman önce gerçekleflmifltir. Ancak yap›y› kurmak
ilk ad›md›r ve bundan sonra yap›lmas› gereken bu yap›n›n içinin
doldurulmas› ve denizcili¤in h›z ve gereklerine hizmet verebilecek
bir adli yap›n›n devreye al›nmas›d›r.

Denizcilikte h›z çok önemlidir. Günlük kira bedeli (time charter
rate) 100 bin dolar olan bir Capesize geminin, basit adli ifllemle-
rin (ihtiyati tedbir veya deniz raporu gibi) 10-15 gün gibi çok uzun
sürelerde tamamlanmas› nedeniyle ticaretten kalmas› büyük za-
rarlara yol açabilmektedir.

Sonuç olarak, yak›n dönemde yabanc› bankalar›n Türk gemi ipote¤i-
ne olumsuz bak›fl›n› kald›racak pek çok ad›m at›lm›flt›r. Ancak bu
durmamas› gereken bir süreçtir. Türk hukuku, gemi ipote¤i konusun-
da dünya gemi finansörleri taraf›ndan kabul gören hukuk sistemleri-
ne benzer hale getirilmelidir. Kendi kendisini var eden ve dünyaya
aç›lan Türk denizcili¤inin finansman ihtiyac› önünde hukukun teknik
detaylar›  bir engel olmaktan ç›kart›lmal› ve uluslararas› standart-
lara uygun düzenlemelere devam edilmelidir.

insurance debts of the seamen and their wages being given priority
is a part of the understanding of the social state. It is natural that
these types of claims come before the claim of the mortgage
reassured claims. As more claimants come before the claims of the
mortgage the value of the mortgage assurance would fall.

For example, under Anglo-Saxon law the claimant that come
before the ship mortgages are much more limited than those in
Turkish laws that arises from the maritime liens and other ship
claimants. Under Turkish law, depending on how far the nature
of being social can entail, if the mortgage holder is given a
greater priority, the value of the Turkish ship mortgage would
increase in terms of the foreign banks.

A JUDICIAL CONSENSUS SHOULD BE REACHED

c. It is necessary for there to be a settled and working
jurisdiction system and a suitable justice structure within the
country where the mortgage has been taken out. 

When you consider an international occupation such as 
ship-ownership, there are no national boundaries. For foreign
banks it does not matter as long as the ship’s flag, the validity of
the mortgage is not threatened, the value of the mortgage is not
low and problem cited above are not encountered. Capital prefers
to be in country were it feels safe. Instead of being angry over
foreign banks not wanting to give credit loans to Turkish flagged
ships, we should try to understand the reasons for it. 

Shipping has unique risks, laws, language, abbreviations, traditions,
habits and structure. A person that does not know this, even if he
or she might be legal genius, has a poor chance of resolving the
contradictions that arise in maritime trade law as required. 

International capital will be cautious where there is no judicial
safety. Thus in order to attain real justice one must be an expert in
the business, and in position to respond to requests and requirements
rapidly. The setting up of the Maritime Special Court recently came
onto the agenda and this was achieved in ‹stanbul. However, to set
up the structure is just the first step and what is required next is to
complete it and to put in place a judicial structure that can service
the pace and needs of the shipping sector. 

In shipping speed is important. For the simple procedure of a
Capesize ship on a time charter rate of $100,000 (such as
cautioning or a sea report) can take up to 10-15 days and this
can cause great losses for trade. 

As a result, in very recent times many steps were taken to
overturn the negative approach of the foreign banks to Turkish
ship mortgage. But this is a process that should not stop. Turkish
law should be brought into line with a similar system that
international ship financiers recognise. For the Turkish shipping
sector, which is shelf built and opened up to the world, the
technical details of laws that are an obstacle to financing should
be changed from being a drawback and regulations accordance
with international standards should continue to be put in place.
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Ancak yabanc› kredi kurulufllar›n›n denizcilik sektörümüzü
korkmadan finanse etmeyi sürdürmesi için, Türk hukuk
sisteminde bir tak›m ince ayarlara ihtiyaç var.

But in order to have foreign credit organisations finance
our shipping sector without fear, we need to have some
very fine adjustments made in the Turkish legal system.
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