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FINANCING OF SHIPPING
DENIZCILIGIN FINANSMANI

Av. / Lawyer TOGAN HAN SAGAKLIOGLU

Altin yillarimi yasayan denizcilik sektoriine finans kuruluslarinin ilgisi giderek artarken, bu yaklasim

Tiirk denizciliginin gelisimi icin de bulunmaz hir firsat olarak ortaya cikiyor.

While there is increasing interest by finance institutions in the shipping sector, which is currently

experiencing a golden period, this emerges as a great opportunity for the Turkish shipping sector.

eniz tasimacilig sektdriini izleyen herkesin bildigi gibi de-

niz tasimacihigr ve armatorlik altin yillarini yasamaktadir.

Diinya ekonomisindeki isinma ile kiiresellesme birlesince
deniz ticareti eski altin glinlerine donmiis ve son birkag yilda ylk-
sek kar oranlariyla calisan sektdrler arasina girmistir.

Buiytik fonlari kontrol eden ve bu fonlari pazarlayarak gelir elde eden
uluslararasi kredi kuruluslari, denizcilik sektdriine artan bir ilgi gds-
termektedir. Yabanci kredi kuruluglar ve ézellikle gemi finansinda
uzmanlasmis bankalarin bu ilgisi ezelden beri finansman ihtiyaci igin-
de olan Turk denizciliginin gelisimi icin dnemli bir firsattir.

“Para’ ancak kendisini glivenli hissettigi cevrelere yonelir. Bu giivenlik-
te, kredi saglanan kisi ve sirketlerin yapilariyla birlikte, tabi olunacak
hukuk ve hukuk kurallarinin nasil isledigi de ¢ok énemli unsurlardir.

Gemi finansinda uzmanlasmis kredi kuruluglari agisindan en
onemli teminat, finanse edilecek gemi veya filo Uzerinde kurulacak
gemi ipotegidir. Bu teminatin yaninda, 6nceden alinmis navlun
temlikleri ve sigorta temlikleri, hisse rehinleri, kisisel teminatlar,
hatta bazen kara ipotekleri ile ipotekli alacakli sigortalari (mort-
gagee insurance) da teminatin pargalarini olusturabilmektedir. Bu
tir ikincil (secondary) teminatlar da 6nem tagimakla birlikte, fi-
nansorler agisindan agilacak kredilerin en énde gelen teminati,
kredi verilen gemi veya filo Uzerinde kurulacak ipotektir.

GEMININ iPOTEK DEGERINi BELIRLEMEK

Yabanci veya Tirk kredi kuruluslari (finansdrler) agisindan énemli
olan nokta, temerriide diisen borclusuna karsi bu gemi ipotegini ve
diger teminatlari etkin ve hizli bicimde paraya cevirip, verilen kre-
dinin tahsilini saglamaktir. Bu cercevede, asagidaki alt basliklar bir
gemi ipotedinin teminat olarak degerini belirlemektedir:

a. Gemi ipotegi mimkiin olabilecek en genis élgtide diinya devlet-
leri ve yargi cevreleri tarafindan taninmaldir.
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s all who follow the marine transport sector know,

shipping and ship-ownership are experiencing a golden era.

With the heating up of the world economy combining with
globalisation the shipping trade returned to its golden days and
in past few years found its place among sectors that are operat-
ing with high profit margins.

The international credit organisations that control large amounts of
funds and that generate revenue by marketing these funds are
showing an increasing interest in the shipping sector. This interest
by the foreign credit institutions and by banks that specifically
specialise in ship financing is an important opportunity for the
development of Turkish shipping that has long lacked finance.

Money only directly moves towards areas where it feels secure. In
this security, apart from the standing of the person or companies that
provide the credit loans, certainly the associated laws and the way the
rules or the laws are implemented are very significant factors.

For the credit institutions that specialise in ship financing the
most important reassurance is for the ship mortgage to be
imposed on the ship or fleet to be financed. Apart from this
assurance some other issues could act as a guarantee, such as
the alienation of advance freighting charges, insurance alienation,
shares liens, personal guaranties and sometimes even land
mortgages or mortgagee insurance. Although these secondary
assurances are also of importance from the point of view of the
financier the most important assurance is the mortgage based on
the ship or fleet that that is being granted credit loans.

DETERMINING THE SHIP MORTGAGE

The important point from the view of foreign or Turkish credit
institutions (financiers) against the borrower being in default is
to be able to rapidly and effectively turn the ship mortgage and
the other assurances into money and collect the value of the



Gemi deniz olan her yere gidebilir. Eger finanse edilen gemi lize-
rindeki gemi ipotedi, ipotegin kuruldugu llke digindaki tlkelerde
paraya cevrilemiyorsa veya dider (lkelerde yapilan cebri icra yo-
luyla satisin gegersizligi tartismaya aciksa, bu unsurlar gemi ipo-
teginin teminat olarak degerini diisiirecek niteliktedir.

Tirk hukuku agisindan bakildiginda, yakin zamana kadar Tirk ge-
mi ipotedinin diger Ulkelerde ve yargi cevrelerinde paraya cevrilme-
sinde tartigilan bircok nokta dogdugu bilinmektedir. Bu hukuki “gri
alan” Denizcilik Mustesarligi’nin da bilincli calismalari ve bilylk
katkilariyla Ticaret Kanunu’muzda bazi degisiklikler yapilarak or-
tadan kaldiriimig ve olusan tereddiitler giderilmeye calisiimistir. Yi-
ne de cok teknik bazi konularin giindeme gelmesi ve bu tereddiitle-
rin de yakin zamanda giderilmesi gerekecektir.

Ayrica, gemi ipotedi ve gemi rehni hakkindaki konvansiyonlara da
Tlrkiye’nin de taraf olmasi ve bu konudaki uluslararasi gelismele-
ri yakindan izlemesi hayati 6nem tasimaktadir.

CIKAR DENGESI KORUNMALI

h. Gemi ipoteginin paraya cevrilmesi esnasinda, gemi ipoteginin
oniine gegebilecek alacak haklarinin ve kanuni rehin haklarinin (ma-
ritime liens) miimkiin oldugunca sinirlandiriimasi gerekmektedir.

Gemi ipotedinin teminat degerini belirleyen bir diger husus, ipotegin
paraya cevrilmesi esnasinda hangi diger alacaklilarin, ipotekli ala-
caklilarin dnline gececedi meselesidir. Hemen her yargi gevresi (ju-
risdiction) gemi isletmeciligiyle ilgili ve bu sebeple dogan bazi ala-
caklara, diger alacaklara nazaran dncelik tanimistir.

Tirk hukukunda da, Tirk Ticaret Kanunu 1235. maddesinde be-
lirtilen alacaklar, alacakli lehine kanuni rehin hakki dogurur ve bu
alacaklar ipotekli alacaklinin haklarina nazaran éncelik tasir. De-
niz hukukunun bir ézelligi olarak, isbu kanuni rehin haklarinin tes-
cili dahi gerekli degildir. Bir diger ifadeyle ipotekli alacaklinin
(bankanin), donatanin bu tiir borg¢larinin dogup dogmadigini kont-
rol imkani dahi yoktur.

K&ti niyetli borglularin bu tir alacaklar dogurdugu ve ipotekli ala-
cakllyr teminatsiz birakmaya calistidi durumlarla karsilagiimistir.
Yine bazi borglularin karmasik iflas prosedirleri yoluyla, ipotekli
alacaklilari teminatsiz birakma gabalari igine girmeleri miimkiinddir.

Hukuk, cikarlar dengesini kurmakla gérevlidir. Bazi kanuni rehin hak-
ki doguran ve ipotedin 6niine gecen alacaklar, sosyal agidan gereklidir.
Ornedin gemi adamlarinin sosyal sigorta yikimliiliiklerine iliskin SSK
alacaklarinin, gemi adamlarinin ticret alacaklarina oncelik verilmesi,
sosyal devlet anlayisinin sonucudur. Bu alacaklilarin, alacagini ipotek
ile temin etmis alacaklilara karsi bir dncelide sahip olmasi dogaldir.
Ancak, ipotekli alacaklinin alacak hakkinin 6niine gegebilen alacak
haklari arttikca, gemi ipoteginin de teminat olarak degeri azalacaktir.

Ornedin Anglo Sakson hukukunda, gemi ipoteginin 6niine gecen ala-
caklar, halen Tirk hukukunda kanuni rehin hakki doguran ve gemi
alacaklisi hakki doguran alacaklara nazaran oldukca sinirlidir. Tlrk
hukukunun da, sosyal devlet olmanin gerekleri izin verdigi 6l¢lide,

credit loan. Under this framework the value of ship mortgages
are determined in the subheadings given below:

a. The mortgage of a ship should be recognised at the largest
possible sense by the world states and jurisdictions.

Ships can go anywhere in the sea. If the mortgage on the ship
cannot be converted into money in countries other than the place
where the mortgage was taken out or the ship’s sales through
seizure for debts can be open to debate in other countries, this
would qualify to lower the mortgage value of the vessel.

When you look at this situation from the point of view of Turkish
law, until recently it was a fact that there were many points that
were debatable over converting the ship mortgage into money in

other countries or other jurisdictions.

"This grey area” in law, through the good work and great
contribution of the Maritime Undersecretary by having some
amendments made to the Turkish Trade Law, has been abolished
and efforts were made to ease the hesitations raised. Again,
having some of the very technical issues brought onto the agenda
would require these hesitations to be removed.

It is also of vital importance that Turkey approves the ship
mortgage and ship maritime liens conventions and follows
international developments closely.

THE BALANCE OF INTEREST SHOULD BE
RETAINED

h. While converting the ship mortgage into money one should
limit as much as possible the rights of the claimant that can
surpass the mortgage and maritime liens.

Another issue that determines the assurance value of the ship
mortgage is that other claimants could surpass the amount to be
taken by creditors in the conversion to money. Almost all
jurisdictions ruled in favour of claims that arose in relation to
the ship operations over other claims.

Under the Turkish law, in 1235 article of the Turkish Trade Law
that cover claimants, to the claimant the advantage arising from
the maritime liens rights the claimants’ right have priority over
the mortgage claimants’ rights. As a characteristic of the
maritime law it is not even necessary to have the approval of the
marine liens rights. In other words, the mortgage claimant (the
bank) does not even have opportunity to control whether the
ship-owner has these types of debts created or not.

Cases have been seen where an ill intentioned borrower have
created such debts in order to have their mortgage claimant left
without an assurance. Yet again it is possible for the borrower,
through having complex bankruptcy procedures, to leave the
mortgage claimant without assurance.

Justice has the duty to watch over the interest balance. Some
claims that surpass the mortgage that arise from marine liens are
necessary from a social point of view. For example, the social
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ipotekli alacakliya dncelik vermesi halinde Tiirk gemi ipoteginin ya-
banci bankalar nezdinde teminat olma dederi artacaktir.

HUKUKI UZLASMA SAGLANMALI

¢. ipotegin kuruldugu tilkede, yerlesmis ve galisan bir hukuk sistemi
bulunmasi ve buna uygun adli yapinin var olmasi gerekmektedir.

Armatérlik gibi uluslararasi bir is s6z konusu oldugunda Glkesel si-
nirlar yoktur. Yabanci bankalar icin kredi verdikleri geminin bayra-
d1, ipotegin gecerliligi tehlikede olmadikca ve gemi ipotedinin temi-
nat degeri dlsiik olmadikga ve yukarida belirttigimiz sorunlarla kar-
silasiimadigr stirece 6nem tasimaz. Sermaye gliven duydugu sistem
altinda olmayi tercih eder. Yabanci bankalarin Tiirk bayragi altinda-
ki gemilere kredi vermekte isteksiz davranmalarina kizmak yerine,
bunun sebeplerini anlamaya calismak gerekmektedir.

Denizciligin kendine 6zgli riskleri, hukuku, dili, kisaltmalari, orf ve
adeti, gerekleri ve yapisi vardir. Bunlari bilmeyen bir kisinin hukuk
alimi dahi olsa deniz ticaret hukukundaki ihtilaflar, isin gerektirdi-
gi sekilde ve adalete uygun olarak ¢ézme ihtimali zayiftir.

Hukuki glvenligin olmadigi yerde uluslar arasi sermaye tedirgin
davranacaktir. Dolayisiyla, gercek adaleti saglayabilecek, isinde
uzman, ihtiyaclara ve taleplere siiratle cevap verebilecek Denizci-
lik ihtisas Mahkemelerinin kurulmasi giindeme gelmis ve bu da is-
tanbul’da yakin zaman 6nce gerceklesmistir. Ancak yapiyr kurmak
ilk adimdir ve bundan sonra yapilmasi gereken bu yapinin iginin
doldurulmasi ve denizciligin hiz ve gereklerine hizmet verebilecek
bir adli yapinin devreye alinmasidir.

Denizcilikte hiz ¢cok énemlidir. Ginlik kira bedeli (time charter
rate) 100 bin dolar olan bir Capesize geminin, basit adli islemle-
rin (ihtiyati tedbir veya deniz raporu gibi) 10-15 giin gibi cok uzun
siirelerde tamamlanmasi nedeniyle ticaretten kalmasi blyik za-
rarlara yol acabilmektedir.

Sonug olarak, yakin donemde yabanci bankalarin Tirk gemi ipotegi-
ne olumsuz bakigini kaldiracak pek ¢ok adim atilmistir. Ancak bu
durmamasi gereken bir siirectir. Tiirk hukuku, gemi ipotedi konusun-
da diinya gemi finansorleri tarafindan kabul géren hukuk sistemleri-
ne benzer hale getirilmelidir. Kendi kendisini var eden ve diinyaya
agilan Tirk denizciliginin finansman ihtiyaci dnlinde hukukun teknik
detaylari bir engel olmaktan ¢ikartiimali ve uluslararasi standart-
lara uygun diizenlemelere devam edilmelidir. &

Ancak yahanci kredi kuruluslarinin denizcilik sektoriimiizii
korkmadan finanse etmeyi siirdiirmesi igin, Tiirk hukuk
sisteminde hir takim ince ayarlara ihtiyag var.

But in order to have foreign credit organisations finance
our shipping sector without fear, we need to have some
very fine adjustments made in the Turkish legal system.
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insurance debts of the seamen and their wages being given priority
is a part of the understanding of the social state. It is natural that
these types of claims come before the claim of the mortgage
reassured claims. As more claimants come before the claims of the
mortgage the value of the mortgage assurance would fall.

For example, under Anglo-Saxon law the claimant that come
before the ship mortgages are much more limited than those in
Turkish laws that arises from the maritime liens and other ship
claimants. Under Turkish law, depending on how far the nature
of being social can entail, if the mortgage holder is given a
greater priority, the value of the Turkish ship mortgage would
increase in terms of the foreign banks.

A JUDICIAL CONSENSUS SHOULD BE REACHED

c. It is necessary for there to be a settled and working
jurisdiction system and a suitable justice structure within the
country where the mortgage has been taken out.

When you consider an international occupation such as
ship-ownership, there are no national boundaries. For foreign
banks it does not matter as long as the ship’s flag, the validity of
the mortgage is not threatened, the value of the mortgage is not
low and problem cited above are not encountered. Capital prefers
to be in country were it feels safe. Instead of being angry over
foreign banks not wanting to give credit loans to Turkish flagged
ships, we should try to understand the reasons for it.

Shipping has unique risks, laws, language, abbreviations, traditions,
habits and structure. A person that does not know this, even if he
or she might be legal genius, has a poor chance of resolving the
contradictions that arise in maritime trade law as required.

International capital will be cautious where there is no judicial
safety. Thus in order to attain real justice one must be an expert in
the business, and in position to respond to requests and requirements
rapidly. The setting up of the Maritime Special Court recently came
onto the agenda and this was achieved in Istanbul. However, to set
up the structure is just the first step and what is required next is to
complete it and to put in place a judicial structure that can service
the pace and needs of the shipping sector.

In shipping speed is important. For the simple procedure of a
Capesize ship on a time charter rate of $100,000 (such as
cautioning or a sea report) can take up to 10-15 days and this
can cause great losses for trade.

As a result, in very recent times many steps were taken to
overturn the negative approach of the foreign banks to Turkish
ship mortgage. But this is a process that should not stop. Turkish
law should be brought into line with a similar system that
international ship financiers recognise. For the Turkish shipping
sector, which is shelf built and opened up to the world, the
technical details of laws that are an obstacle to financing should
be changed from being a drawback and regulations accordance
with international standards should continue to be put in place. B



