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COULD PROPORTIONAL RENTAL CHARGE APPLICATION BE ABOLISHED?

NiSBI KIRA BEDFLI KALKABILIR Mi ?

BANU SARI

Tiirkiye Liman igletmecileri Dernegi’nin (TURKLIM) diizenledigi “Liman Yatinmlari Haklkindaki Mevzuat ve
Uygulamalar” konulu seminer, 6 Nisan 2007 Cuma giinii, The Marmara Otel’de gerceklestirildi. Toplantida %15
nishi kira bedeli uygulamasinin yatirimeilar agisindan dogurdugu sikintilar 6ne ¢ikti.

The seminar titled “Legislation and Applications on Port Investments”, which is organized hy the Port
Operators Association of Turkey (TURKLIM), was held at The Marmara Hotel on Friday, April 6, 2007.
The most important subject of the seminar was the problems caused hy the 15% proportional rental charge
application in terms of investors.
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eminere Bayindirlik ve Iskan Bakanligi Mistesari Sabri Ozkan
S Erbakan, IMEAK Deniz Ticaret Odasi Yénetim Kurulu Bagkani

Metin Kalkavan, TURKLIM Bagkani Kaan Giirgeng, Teknik
Arastirma Genel Mdiirii Hasan Hami Yildirim, Denizcilik Mistesar-
[191 Deniz Ulastirmasi Genel Mudiri Ozkan Poyraz, Demiryolu Li-
man Hava Meydanlari in§aat (DLH) Genel Mudir Yardimcisi Metin
Tahan, Milli Emlak Genel Midiirligi irtifaklar Daire Baskani Mus-
tafa Yalcin ile sektor temsilcileri katildi.

Ozel sektdrden liman ve iskele isletmelerinin temsilcileri, limanla-
rin kapasite ve isletmeye dair yasadiklari problemleri ve gelistir-
dikleri ¢oziim onerilerini ilgili bakanlk yetkilileriyle paylasti.
TURKLIM, limanlarda yasanan isletme ve yatirim problemleri ile
bunlara yoénelik ¢6zim 6nerilerini bir paket halinde sundu.

Seminerin agilis konusmasini yapan Kaan Giirgeng, liman isletme-
cilerinin karsilastigr problemlere deginerek liman yatirimlari ve
isletilmesiyle ilgili mevzuatlarin hem sayica ¢ok, hem de karmasik
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- Mustafa Yalgin, Hasan Hami Yildirim, Metin Kalkavan, Ozkan Poyraz, Metin Tahan

he seminar was attended by Sabri Ozkan Erbakan,
T Undersecretary of the Ministry of Public Works and

Housing, Metin Kalkavan, Chairman of the Board of
Directors of the IMEAK Chamber of Shipping, Kaan Gurgenc,
Chairman of TURKLIM, Hasan Hami Yildirim, General Director
of Technical Research, Ozkan Poyraz, General Manager of Sea
Transportation of Undersecretariat for Maritime Affairs, Metin
Taban, Vice General Director of Railways, Ports, and Airports
Construction (DLH), Director of the Department of Easements of
the General Directorate of National Estate Mustafa Yalcin and
representatives of the industry.

Representatives of the private sector port and quay enterprises
shared the problems they experience with respect the capacity
and operation of the ports, and the solution proposals they
developed with the ministry authorities. TURKLIM submitted the
operation and investment problems at ports and solution
proposals as a package.



oldugunu belirtti. Yatirimlarla ilgili dogrudan ve
dolayli 24 kanun, 16 liman yonetmeligi ve cok
sayida teblig oldugunu ifade eden Girgeng, ilk
basvurunun nereye yapilacaginin hala belli ol-
madigina dikkat cekti. Yeni liman projeleri ve
mevcut limanlarin tevsi projelerinde, planlama-
dan ingsaat asamasina kadar gegen siirenin ¢ok
uzun oldugunu kaydeden Glrgeng, sozlerini soy-
le surdiirdl: “Yatirime, fizibilite ve hesaplarini
yaparak ihaleye giriyor. Devlet ile sézlesme im-
zaliyor ve ilk 6demesini yapiyor. in§aata basla-
mak icin ‘Kullanim sézlesmesi imzala’ deniyor.
Bu asamada &niine, yaptigi s6zlesmede olmayan
yeni sartlar getiriliyor ve %15’e tabi olmasi, ak-
si takdirde insaata baslayamayacagr belirtili-
yor.” %15 nishi kira bedeli uygulamasinin sade-
ce iskelede yapilan elleclemeden alinirken kap-
saminin genisletildigini ve geri sahadaki faali-
yetlerden de alindigini belirten Glrgeng, kullan-
ma iznine konu olan tesislerin isletilmesinden el-
de edilecek toplam yillik isletme hasilatinin ha-
zinece %1 oraninda pay alinmasi sartinin geti-
rildigini de ifede etti.

Daha sonra kiirsiiye gelen Milli Emlak Genel M-
diirligi Irtifaklar Daire Bagkani Mustafa Yalgin,
kamu limanlarinin zarar etmemesi ve atil kalma-
mas! igin o6zel iskelelerden, maktu bedelden ha-
ric, ayrica %15 alinmasinin kararlagtirildigini
aktardi. Ozellestirilen limanlardan %15 alinma-
digi yonlindeki elestirilere yonelik olarak ise Yal-
¢in, su aciklamayi yapti: “Bu konuyu Ozellestir-
me Idaresi Baskanh§i'yla gériistik. Ozellegtirme
stirecinde satis bedelinin iginde %15 pay! pesin
aldiklarini agikladilar. Ancak biz bu bedeli satis
bedelinden ayrica almalari yoniinde géris bildir-
dik.” Limanlarin tglnch kisilerin ylklerini tah-
mil ve tahliyesi halinde yatirimci tarafindan bu
isten elde edilen hasilatin %15’inin hazineye
odendigine dikkat ceken Yalgin, 2006 yilinda
tahsil edilen %15 oranindaki hazine payi tutari-
nin yaklasik 30 milyon ytl oldugunu kaydetti.
Yalgin, hazinenin gelir kaybina ugrayacagindan
%15 nisbi bedel uygulamasinin ancak kanuni dii-
zenlemeyle kalkabilecegini belirtti.

YENi LIMAN PROJELERI YOLDA

DLH Genel Mudlr Yardimcisi Metin Tahan konusmasinda, Akde-
niz tzerinden gegen konteyner trafiginin artmasi ve kitalararasi
trafigin denize kaymasi nedeniyle Tlrk limanlarinin 6nem kazan-
digini aktardi. “Uluslararasi konteyner tasimaciliginda s6z sahibi
olabilmemiz icin; siire, maliyet ve kalite konularinda Ustiinliik sag-
lamaliyiz. Bu da alt yapi ve isletmecilikte Avrupa standarlarina
erismekle mimkdiin olabilir.” diyen Tahan, bu gelismeleri saglaya-
cak alt yapinin olusturulmasi igin yeni limanlar yapilacagini séy-
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Kaan Gurgenc delivered the opening speech of the
seminar. Gurgenc touched on the problems
encountered by port operators and stated that the
legislations relating to port investment and
operation were rather high in number and
complicated. Noting that there were 24 laws and
16 port regulations relating to investments
directly or indirectly, Gurgenc said it was still not
clear where to submit the first application.
Pointing out to the fact that the period from
planning to construction phases in new port
projects and enlargement projects for existing
ports were too long, Gurgenc continued, ““The
investor participates in the tender by conducting
necessary feasibility studies and calculations. They
conclude a contract with the government and
effect the first payment. They say “'Sign the
utilization contract" to begin construction. At this
stage, they impose new conditions not included in
the contract, as well as the 15% application. They
say otherwise you would not be able to begin
construction works.” Stating that while the

15% proportional rental charge had been
collected for handling works at the quay, they
expanded the coverage of the application and that
the charge started to be collected for some other
activities as well, Gurgenc said they imposed a
new condition for collection of 1% of the annual
operating revenues, which are obtained from the
operation of the facilities that are subject to the
utilization license, by the Treasury.

Mustafa Yalcin, Director of the Department of
Easements of the General Directorate of
National Estate, who took the floor after
Gurgenc, said it was decided to collect a
15% charge in addition to the fixed charge, in
order to prevent public ports to incur losses and
to be left idle. In response to the criticisms that
15% charge was not collected from privatized
ports, Yalcin said, “'We discussed this matter
with the Privatization Administration. They said
they collected this 15% charge in advance, which
is included in the sales price. But we submitted
them an opinion that this charge should be
collected separately from the sales price.” Pointing out to the
fact that, in case the ports handle cargoes of third parties,
15% of the revenues obtained from such activities is paid to the
Treasury, Yalcin noted that total amount of the 15% Treasury
share collected during 2006 amounted to approximately YTL 30
million. Yalcin said the application of 15% proportional charge
could be abolished only through a legal arrangement, for the
Treasury would incur revenue losses.
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ledi. Bati Karadeniz’de Kilyos,
izmit Korfezi‘'nde Derince,
Ege’de Gandarl, Akdeniz’de
Mersin Konteyner Limani gibi
liman projelerinin hayata gegi-
rilecedini ifade eden Tahan,
mevcut limanlarin sorunlarinin
¢dzlimiinde kurumlarin koordi-
neli bicimde hareket etmesi ge-
rektigini vurguladi.

Denizcilik Mustesarligi Deniz
Ulastirmasi Genel Mudirii Oz-
kan Poyraz, 18 Subat 2007
tarihli ve 26438 sayili Resmi
Gazete’de Kiyl Tesisleri Islet-
me izni Verilmesine liskin
Usul ve Esaslar Hakkinda Y6-
netmeligin yayimlanarak yi-
rirlige girdigini ve bu yonet-
melikle ilk kez limanlarin, fa-
aliyetlerine gore ayrildigini be-
lirtti. Poyraz sozlerini soyle
stirdlrdl: “Kiyi yapilari prose-
diriniin gincellenmesi konu-
sunda calismalarimiz devam
ediyor. Plan onay asamasinin
90 gline indirilmesi ve revize
planlarinin onayi icin kisitl sa-
yida kurulusa goris sorulmasi
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Sabri Ozkan Erbakan
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NEW PORT PROJECTS ON THE WAY

In his speech, Metin Tahan, Vice General Manager of DLH, said
the Turkish ports gained importance due to the increasing container
traffic in the Mediterranean and the shift in intercontinental traffic
toward sea. “'In order to be closely involved in the international
container transportation, we should achieve superiority in time, cost
and quality. This can only be possible by reaching the European
standards in infrastructure and operating,” Tahan continued. Tahan
said new ports would be established in order to create this
infrastructure. Stating that new container port projects would be
implemented in Kilyos in the Black Sea, Derince in Gulf of Izmit,
Candarli in the Aegean, and Mersin in the Mediterranean, Tahan
emphasized that the government bodies should act in coordination
to solve the problems of the existing ports.

Ozkan Poyraz, Undersecretariat for Maritime Affairs, General
Director of Sea Transportation, said the “'Procedures and
Principles Relating to Provision of Permission for Operation of
Coastal Facilities” was published in the Official Gazette number
26438, dated February 18, 2007 and entered into effect and
that ports were for the first time classified by their activities.
“"Our activities relating to updating the procedure for coastal
facilities continue. It is extremely important for our
Undersecretariat that the plan approval phase is decreased to 90
days and asking opinions of the limited number of organizations
for the approval of the revised plan. Furthermore, the
Regulations on Application of the International Ship and Port
Facility Security Code was published in the Official Gazette
number 26468, dated March 20, 2007 and entered into effect.
These Regulations set forth the application procedures and
principles relating to authorities, duties and responsibilities of

—
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Liman Yatirimlan ve isletilmesi Hakkindaki Mevzuat ve Uygulamalar

TURKLIM Baskani Kaan Giirgeng, seminerde yapti§i sunumda limanlarin
problemleri ve ¢dziim dnerileri ile ilgili bir paket sundu. Gilirgeng’in sunumun-
da su notlar yer aldi:

Prohlem: Liman yatirimlari ve isletilmesi ile ilgili mevzuatin cok sayida ve
karmasik olmasi.

Oneri: Planlama, proje gelistirme ve kiralama dahil tiim hususlari ihtiva eden
ve ¢ok tarafli mevzuat yapisini basitlestiren bir resmi dékiiman, ilgili kurum ve
kuruluslarin koordinesinde hazirlanmali. Béylece kolay anlasilan ve uygulanan
sisteme sahip olabiliriz.

Prohlem: Yeni liman projeleri ve mevcut limanlarin tevsi projelerinde planla-
madan insaat asamasina kadar gegen siire ¢ok uzun.

Oneri: izin bagvurusunu takiben gériisleri alinacak tiim taraflar, gériislerini
paralel ve sinirli zaman igerisinde olusturabilirlerse, dnceden belirlenen siire
icerisinde yatirimciya net kabul veya red cevabi verilerek belirsizlik minimum
dlizeye indirilebilir.

Prohlem: Projeye baslarken alinan ve ¢ok yiiksek olan 6n izin bedeli yatirim-
clya, daha gelir yaratmadan ek maliyetler getirerek yatirimi glilestiriyor.
Oneri: On izin bedeli icin herkesin izin almaya kalkismasini engelleyecek ma-
kul bir bedel belirlenmeli, onay! takiben alinacak maktu bedelden diisiilmeli.
Onaylanmadigi takdirde de yatirimciya geri 6denmeli. Boylelikle yatirimci zor-
lanmadan, kisa bir siire (90 giin) icin on izin bedelini 6deyecek, plani onaylan-
madiginda da parasini geri alabilecegini bilecektir.

Problem: On izin siiresi sonunda plan ve uygulama projesinin tamamlanmasi
ile birlikte, kullanim izni alinmasi hususu agik ve net degil.

Oneri: Kamuya ait oldugu séylenen ancak fikri, emedi ve simdiye kadar yapi-
lan harcamalari yatirimciya ait olan planin 2 yil siire ile yatirimciya ait oldu-
gu kabul edilebilir. Bu siirenin sonunda bir sey yapiimamissa kamu mali hali-
ne gelmesi saglanir, bdylelikle gercek yatirimer korunabilir.

Probhlem: Limanlarin kiyi kenar cizgisi altindaki Ust yapilari Bayindirlik ve
imar Iskan Bakanligi tarafindan yapilan planlarda gosterilmiyor.

Oneri: Kamu mali olan bu planlarda liman bir biitin olarak diistiniilmeli, de-
niz yapilarinin yani sira Ust yapilarinin da imar planlarinda yer almasi ve onay-
lanmasi saglanmali. Onayli plana gére ruhsat verilmeli, bu asamada da goriis
sorma siireci yasanmamali. Boylece, limanin ayrilmaz pargasi olan Ust yapilar
icin ayrica zaman gegirilmez.

Prohlem: Dolgu alani Ustiine yapilan ve limanciligin olmazsa olmazlari arasin-
da yer alan iskele, rampa, depo gibi yapilar i¢in Milli Emlak Genel Midurli-

Mistesarligi’miz acisindan son dedece 6nemli. Ayrica Uluslarara-
si Gemi ve Liman Tesisi Guvenlik Kodu Uygulama Yoénetmeligi 20
Mart 2007 tarih ve 26468 sayili Resmi Gazete’de yayimlanarak
yurirlige girdi. Bu yonetmelikte glvenlik tehditlerinin 6nlenmesi
ve karsl tedbirler gelistirilmesi icin uluslararasi sefer yapan gemi-
lere hizmet veren liman tesislerimize yonelik olarak ISPS Ko-
du’nun etkin olarak kullaniimasini teminen ilgili kurum ve kuru-
luslarin yetki, gérev ve sorumluluklarina iliskin uygulama usul ve
esaslari belirlendi. Tlrkiye’de 168 limanin glvenlik plani onaylan-
di ve 179 liman tesisinin giivenlik degerlendirmesi yapildi. Ulusla-
rarasi gemi trafigine agik terminallerin tamaminin, ISPS Kodu’na
uygunlugu saglandi.”
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gl dolgu alani kirasindan ayri kira talep ediyor.

Oneri: Liman projesinin bir bitlin olarak dislniilmesi ve bu yapilarin ayri
fiyatlandiriimamasi gerekiyor.

Problem: Tevsi amagh imar plani degisikliklerine de yeni plan prosediiri
uygulaniyor.

Oneri: Basit ayri bir prosediir uygulanmali. Bu uygulama, gerekli olmasina
ragmen prosediiriin uzun olmasi nedeni ile yapiimayan ek yatirimlarin niini
acacaktir.

Problem: Bina insaati olmayan dolgu ve iskele alanlari, belediyeler tarafindan
bina insaati gibi degerlendiriliyor ve yiiksek meblaglarda harg ticretleri talep
ediliyor.

Oneri: Gerekli dizenleme yapilarak belediyelerin bina insaati olmayan dolgu
alanlarindan, bina insaat harci almamalari saglanmali. Boylelikle belediyeler-
le yasanan anlasmazlik ortadan kalkacak, zaman ve para kaybedilmeyecektir.
Prohlem: Yatirimcilara farkli uygulamalar yapiliyor.

Oneri: Gerekli mevzuat degisiklikleri ile her yatirimer icin adil uygulama ya-
pilmasi saglanmali. Bu sayede herkese esit uzaklikta olan serbest rekabet or-
tami yaratilacaktir.

Problem: Kamu kurum ve kuruluslari birbirinden bagimsiz hareket ediyor, bel-
li konularda diger kurumlarin uygulamalari ve yatirimciya olan taahhiitleri
dikkate alinmiyor.

Oneri: “Ozel hukuk kapsaminda iki tarafli sézlesme yapiliyor, sartlar uygun
degilse imzalanmazdi.” seklinde diisiinlilmemeli, uygulanacak sartlar dnceden
resmi yollardan bildirilmeli. Boylece liman gibi agir yatirimlari gerceklestirir-
ken, tiim fizibilite hesaplarimizi alt Ust edecek siirprizlerle karsilasmayiz.
Problem: izmit Kérfez Bolgesi‘ndeki imar planlari veya degisiklikleri Agustos
2005’ten beri onaylanmiyor.

Oneri: Bolgedeki tim yatirimlari etkileyen bu fiili durum arastiriimali. Biirok-
rasinin carklari arasinda beklemek yerine, kurumlarin imar degisikliginin aksi
yoniinde gdrisleri varsa yliksek sesle dile getirilmeli. Bu sayede bdlgedeki ya-
tirimei durum degerlendirmesi yapip, 6niinii rahat gorebilecektir.

Problem: Degisik stireli irtifak hakki / kullanma izin sdzlesmeleri mevcut.
Oneri: Nigin farkli sézlesme siirelerinin ortaya ¢iktigr yatirimeilar ile agiklik-
la paylasiimali. Ayni kosullar igin ayni siireler ile sdzlesmeler yapiimali. Boy-
lelikle yatirimin en énemli parametresi olan stirelerle ilgili olusabilecek soru
isaretleri ortadan kalkacaktir.

the concerned organizations and bodies, to ensure efficient use of
the ISPS Code by port facilities providing services to vessels
going on international voyages, to prevent security threats and
develop counter measures. The security plans of 168 ports in
Turkey have been approved, and 179 port facilities have been
evaluated in terms of security. All terminals open to
international vessel traffic have been ensured to comply with the
ISPS Code,” Poyraz continued.

CANCELLATION FOR PROJECTS NOT COMPLETED
ON TIME

In his speech he delivered at the seminar, Sabri Ozkan Erbakan,



Legislation and Practices Relating to Port Investments and Managment

Kaan Gurgenc, Chairman of TURKLIM, presented a package relating to
problems of ports and solution proposals with a presentation he made at the
seminar. Gurgenc’s presentation contained the following important notes:

Problem: High number of legislations and their complexness relating to port
investments and management.

Proposal: An official document that contains all matters including planning,
project development and renting, and that simplifies the multilateral legislation
structure should be prepared in coordination with the concerned organizations and
bodies. Thus, we can have a system that can be easily understood and applied.

Problem: The time from planning to construction phase in new port projects or
enlargement projects for existing ports is too long.

Proposal: If all parties, whose opinions would be asked following the license
application, could submit their opinion in a limited period of time, uncertainty
could be minimized by providing a clear refusal or acceptance within a pre-
defined period of time.

Problem: The preliminary license fee, which is too high and collected at the
time the project commences, makes the investment difficult by introducing
additional costs before starting to create revenues.

Proposal: A reasonable fee, which would prevent unconcerned people to get
permission, should be determined, and it should be deducted from the fixed fee to
be collected following the approval. In case the plan is not approved, it should be
returned to the investor. Thus, the investors would pay the preliminary license fee
for a comparatively short period of time (90 days), and know that they would be
returned the money in case their plans are not approved.

Problem: At the end of the preliminary permission period, with the approval of
the plan and application project, it is not clear whether the utilization license
would be received.

Proposal: It can be accepted that a plan, which are so-called to be in the
public domain and whose idea, efforts and any expenses made belong to the
investor, belongs to the investor for a period of 2 years. If nothing has been
done by the end of this period, it could be taken into the public domain, thus
the real investors can be protected.

Problem: The superstructure of ports below the shore edge line are not shown
on plans prepared by the Ministry of Public Works and Housing.

Proposal: Ports should be considered as a whole in such plans, which are in
public domain. Not only the sea structures, but also their superstructures should
be included in development plans and approved. Licenses should be issued
according to the approved plan. Thus, not time would be spent for
superstructures, which are an integral part of ports.

Problem: The General Directorate of National Estate imposes extra fees for
structures such as quays, ramps, warehouses, etc., which are constructed on

ZAMANINDA BiTMEYEN PROJEYE iPTAL

Bayindirlik ve iskan Bakanhg MdUstesari Sabri Ozkan Erbakan,
seminerde yaptigi konusmada kurumlardan istenen gorislerin geg
gelmesinden dolay! yatirimlarin geciktigini vurguladi. Bakanliklar
arasinda koordinasyonu sadlayacak bir calisma hazirladiklarini be-
lirten Erbakan, bu sayede gecikmelerin 6niine gecmeyi amagladik-
larini ifade etti. Belde belediyelerde yeterli diizeyde kiyi denetimi
yapiimadigi konusunda da gériis bildiren Erbakan, kiyr kanunu de-
gisikligi calismalarinda isletmelerin gériislerini aldiklarini, bunun
yaninda Avrupa limanlarini da incelediklerini kaydetti. Erbakan,
yapilan projeler icin stire siniri koyulduguna ve bu siire icinde ha-
yata gecirilmeyen projelerin iptal edilecedine de dikkat cekti. B
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the reclaimed land and are indispensable for ports, in addition to the rental for
the reclaimed land.

Proposal: The port project should be considered as a whole and such structures
should be priced separately.

Problem: The new plan procedure is applied also to modifications on
development plans aimed at enlargement.

Proposal: A separate and simple procedure should be applied. This application
will clear the way for additional investments, which are necessary but not made
due to the long procedure.

Prohlem: The reclamation and quay areas with no buildings are considered as
buildings by municipalities and they request high amounts of fess for them.

Proposal: Through necessary arrangements, municipalities should be prevented
to request building construction fees from reclamation areas with no building
construction. Thus, disagreements with municipalities would come to an end,
and time and money losses would be prevented.

Prohlem: Different treatments to each investor.
Proposal: Through necessary amendments to legislation, fair treatment should be
ensured. Thus, a free competition environment could be provided to everyone.

Problem: Public organizations and institutions act independently. They do not take
into consideration the application and commitments of the others to investors.

Proposal: It should not be considered as “A bilateral contract is concluded
within the scope of the private law, and if the conditions were not appropriate,
then it would not be signed”. Conditions to be applied should be notified
through official channels in advance. Thus, we would not encounter surprises
that could turn all our feasibility calculation upside down, while making heavy
investments such as ports.

Prohlem: The development plans or modifications to them in the Gulf of Izmit
region have not been approved since August 2005.

Proposal: This actual circumstance that affects all investments in the region
should be investigated. Instead of waiting due to red tape, then the public
organizations should word out express clearly if they have any contrary
opinions. Thus, an investor in the region could make an evaluation of the
situation and act accordingly.

Problem: There are easement/right of use permission agreements with
different periods.

Proposal: The reason why there are different contractual periods should be
clearly shared with investors. Agreements with the same conditions should have
the same periods. Thus, any suspicions that could arise in connection with
periods would be eliminated.

Undersecretary of the Ministry of Public Works and Housing,
noted that investments were delayed due to the fact that opinions
requested from concerned organizations come too late. Stating
that they prepared a project to ensure coordination among
ministries, Erbakan said this way they aimed to prevent any
delays. Also commenting on the fact that municipalities did not
conduct sufficient coastal inspections, Erbakan said they obtained
opinions of companies for their activities relating to amendments
to the coastal law and that they also examined the European ports
as well. Erdogan drew attention to the fact that there was a time
limit for implementation of the projects, and that projects not
implemented within that time limit would be cancelled. &
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